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shall be conducted pursuant to the pro-
visions of subpart F of this part.

§ 401.72 Notice and request for hear-
ing.

The Executive Director shall serve
notice of an action or decision by him
under the regulations in this chapter
by personal service or certified mail,
return receipt requested. The affected
discharger shall be entitled (and the
notice of action or decision shall so
state) to show cause at a Commission
hearing why such action or decision
should not take effect. A request for
such a hearing shall be filed with the
Secretary of the Commission not more
than 30 days after service of the Execu-
tive Director’s determination. Failure
to file such a request within the time
limit shall be deemed to be an accept-
ance of the Executive Director’s deter-
mination and a waiver of any further
hearing.

[62 FR 64158, Dec. 4, 1997, as amended at 63
FR 45943, Aug. 28, 1998]

§ 401.73 Form of request.
(a) A request for a hearing may be in-

formal but shall indicate the name of
the individual and the address to which
an acknowledgment may be directed. It
may be stated in such detail as the ob-
jector may elect. The request shall be
deemed filed only upon receipt by the
Commission.

(b) Whenever the Executive Director
determines that the request for a hear-
ing is insufficient to identify the na-
ture and scope of the objection, or that
one or more issues may be resolved, re-
duced or identified by such action, he
may require the objector to prepare
and submit to the Commission, within
such reasonable time (not less than 30
days) as he may specify, a technical re-
port of the facts relating to the objec-
tion prior to the scheduling of the
hearing. The report shall be required
by notice in writing served upon the
objector by certified mail, return re-
ceipt requested, addressed to the per-
son or entity filing the request for
hearing at the place indicated in the
request.

§ 401.74 Form and contents of report.
(a) Generally. A request for a report

under this subpart may require such

information and the answers to such
questions as may be reasonably perti-
nent to the subject of the action or de-
termination under consideration.

(b) Waste loading. In cases involving
objections to an allocation of the as-
similative capacity of a stream,
wasteload allocation for a point source,
or load allocation for a new point
source, the report shall be signed and
verified by a technically qualified per-
son having personal knowledge of the
facts stated therein, and shall include
such of the following items as the Ex-
ecutive Director may require:

(1) A specification with particularity
of the ground or grounds for the objec-
tion; and failure to specify a ground for
objection prior to the hearing shall
foreclose the objector from thereafter
asserting such a ground at the hearing;

(2) A description of industrial proc-
essing and waste treatment operational
characteristics and outfall configura-
tion in such detail as to permit an
evaluation of the character, kind and
quantity of the discharges, both treat-
ed and untreated, including the phys-
ical, chemical and biological properties
of any liquid, gaseous, solid, radio-
active, or other substance composing
the discharge in whole or in part;

(3) The thermal characteristics of the
discharges and the level of heat in flow;

(4) Information in sufficient detail to
permit evaluation in depth of any in-
plant control or recovery process for
which credit is claimed;

(5) The chemical and toxicological
characteristics including the processes
and/or indirect discharges which may
be the source of the chemicals or tox-
icity;

(6) An analysis of all the parameters
that may have an effect on the
strength of the waste or impinge upon
the water quality criteria set forth in
the regulations in this chapter, includ-
ing a determination of the rate of bio-
chemical oxygen demand and the pro-
jection of a first-stage carbonaceous
oxygen demand;

(7) Measurements of the waste as
closely as possible to the processes
where the wastes are produced, with
the sample composited either contin-
ually or at frequent intervals (one-half
hour or, where permitted by the Execu-
tive Director, one hour periods), so as
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to represent adequately the strength
and volume of waste that is discharged;
and

(8) Such other and additional specific
technical data as the Executive Direc-
tor may reasonably consider necessary
and useful for the proper determination
of a wasteload allocation.

[62 FR 64158, Dec. 4, 1997, as amended at 63
FR 45943, Aug. 28, 1998]

§ 401.75 Protection of trade secrets;
Confidential information.

No person shall be required in such
report to divulge trade secrets or se-
cret processes. All information dis-
closed to any Commissioner, agent or
employee of the Commission in any re-
port required by this part shall be con-
fidential for the purposes of Section
1905 of Title 18 of the United States
Code which provides:

Whoever, being an officer or employee of
the United States or of any department or
agency thereof, publishes, divulges, dis-
closes, or makes known in any manner or to
any extent not authorized by law any infor-
mation coming to him in the course of his
employment or official duties or by reason of
any examination or investigation made by,
or return, report or record made to or filed
with, such department or agency or officer
or employee thereof, which information con-
cerns or relates to the trade secrets, proc-
esses, operations, style of work, or appa-
ratus, or to the identity, confidential statis-
tical data, amount or source of any income,
profits, losses, or expenditures of any person,
firm, partnership, corporation or associa-
tion; or permits any income return or copy
thereof to be seen or examined by any per-
sons except as provided by law; shall be fined
not more than $1,000 or imprisoned not more
than one year, or both; and shall be removed
from office or employment. June 25, 1948,
C.645, 62 Stat. 791.

§ 401.76 Failure to furnish report.
The Executive Director may, upon

five days’ notice to the objector dis-
miss the request for a hearing as to
any objector who fails to file a com-
plete report within such time as shall
be prescribed in the Director’s notice.

§ 401.77 Informal conference.
Whenever the Executive Director

deems it appropriate, he may cause an
informal conference to be scheduled be-
tween an objector and such member of
the Commission staff as he may des-

ignate. The purpose of such a con-
ference shall be to resolve or narrow
the ground or grounds of the objec-
tions.

§ 401.78 Consolidation of hearings.

Following such informal conferences
as may be held, to the extent that the
same or similar grounds for objections
are raised by one or more objectors,
the Executive Director may in his dis-
cretion and with the consent of the ob-
jectors, cause a consolidated hearing to
be scheduled at which two or more ob-
jectors asserting that ground may be
heard.

Subpart F—Administrative and
Other Hearings

SOURCE: 62 FR 64159, Dec. 4, 1997, unless
otherwise noted.

§ 401.81 Hearings generally.

(a) Scope of subpart. This subpart
shall apply to contested cases required
to be held under subparts C and E of
this part, to the conduct of other ad-
ministrative hearings involving con-
tested cases and to proceedings which
Commission regulation or the Commis-
sion directs be conducted pursuant to
this subpart.

(b) Definition of contested case. ‘‘Con-
tested case’’ means a proceeding in
which the legal rights, duties, obliga-
tions, privileges, benefits or other legal
relations of specific parties are in-
volved. Such a proceeding may involve
personnel matters, project applications
and docket decisions but shall not ex-
tend to the review of any proposed or
adopted rule or regulation of the Com-
mission.

(c) Requests for hearings. Any person
seeking a hearing to review the action
or decision of the Commission or the
Executive Director may request a hear-
ing pursuant to the provisions of this
subpart provided such a request is re-
ceived by the Commission within thir-
ty (30) days of the action or decision
which is the subject of the requested
hearing. Requests shall be submitted in
writing to the Secretary of the Com-
mission and shall identify the specific
action or decision for which a hearing
is requested, the date of the action or
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